AGREEMENT
{Program}

CITY OF LINCOLN, NEBRASKA

STATE OF NEBRASKA, DEPARTMENT OF ROADS
PROJECT NO. ENH-55(172) STATE CONTROL NO. 13079
LINCOLN CAVETT CONNECTOR TRAIL

THIS AGREEMENT, made and entered into by and between the City of Lincoln, hereinafter
referred to as the "LPA” (Local Public Agency). and the State of Nebraska, Depariment of Roads,
hereinafter referred to as the "State”, and herainafter collectivaly referred to as the “‘Parties”.

WITNESSETH:

WHEREAS, certain bicycle/pedestrian trails, in the City have been designated as being elig'ible
for the Enhancement Program portion of the Surface Transportation Program (STP) funds by the
Departrnent of Transportation, Federat Highway Administration, hereinafter calied FHWA, in compliance
with Federal laws pertaining thereto, and

WHEREAS, Surface Transportation Program (STP) ﬁ.snds_ have been made available by Title 23
of the United States Code, providing for improvements on aligible trails, and

WHEREAS, the Federal share payable of the eligible costs thereof will be 2 maximum of 80
percent of the eligibie costs thereof, up to a maximum payment from Federal funds of $384,560, and

WHEREAS, regulations for implementing the provisions of the above mentioned act provide that
the Federal share of the cost of such projects shall be paid only to the Stats, and

WHEREAS, regulations further permit the use of funds other than State funds in matching
Federal funds for improvements of those trails, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federatl approval of the
proposed work and Federal funds for the construction of the propesed improvement, with the
undersianding that no State Funds are to be expended on this project, and

WHEREAS, if the LPA is {0 receive Federal participation for any portion of the work on the.
proposed project, it is necessary all phases of work comply with Federal requirements and procedures,
and -

WHEREAS, the State will advertise, conduct a letling and receive bids for the project and will. pay
all eligible project costs directly to the Consultants and Contractors, and

WHEREAS, Federal reguiations provide that the State shall have the responsibility for all Local
Federal-aid projects and will be responsible for ensuring that such projects receive the same degree of

supervision as Siate projects and the projects are compteted in conformity with the approved plans and

specificaiions, and



WHEREAS, the State’s responsibility is to provide quality assurance and project aversight to
ensure that the project is designed, constructed and managed according to federal rules and regulations.
The State will notify the LPA when federal funding will be withheld or Iost where such construction of the
project was not prosecuted in accordance with the approved plans, and

WHEREAS, .the LPA wili employ a fully-qualified public employee to act as “Responsibie
Charge” {RC) for the subject Federal-aid Transportation project, and

WHEREAS, the RC has successfully completed training required by the State to serve
as an RC for the Federal-aid Transportation project, and

WHEREAS, the RC will be in day-to-day responsible charge of éll aspects of the project,
from planning threugh post-construction activities and maintain the project's eligibility for
Federal-aid Transportation project funding, and

WHEREAS, the LPA will support the RC and is ultimately responsible to ensure that, at
a minimum, (a) the project receives independent and careful development, supervision and
inspection, (b) the project is constructed in compliance with the plans and specifications, (¢} all
aspects of the project from planning through construction activities, including ali environmentat
commitments remain elfigible for Federal funding, and (d) decisions made and actions taken for
the project have adequate supporting documentation filed in an organized fashion, and

WHEREAS, the LPA understands that it must comply with all terms of 23 C.F.R. 635.105
order for this Federal-aid fransportation project to be eligible for Federal funding, and

WHEREAS, Federal Regulations provide that the LPA shall not profit or ctherwise gain from locai
property assessments that exceed the LPA’s share of project costs, and

WHEREAS, funding for the project under this agreement, includes pass-through monies from the
Federal Highway Administration (FHWA). If a2 non-federal entity expends $500,000 or more in total
federal awards in a fiscaf year, then the A-133 Audit is required, and

WHEREAS, the State retains the services of Sinciair Hille Architects whose business address is
700 Q Street, Lincoln, NE 68508 hereinafter referred to as the *Enhancement Program Consultant” to
assist the Stale with administration of the Enhancement Program. The Enhancement Program
Consultant reports directly to the State's Local Projects Division {LPD} Enhancement Program
Administrator, and

WHEREAS, the total cost estimate for this project is estimated to be $480,700, and the LPA wil:
place in its fiscal budget $96,140, which is currently estimated to be the LPA share of the cost of the

Project; and
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WHEREAS, the LPA agrees to foilow the procedures as set forth in the LPA Guidelines Manual
for Federai Aid Projects, and

WHEREAS, all costs of this project will be the sole responsibility of the LPA if the proposed
project improvements are not under construction contract prior to July 31, 2011. This includes repayment
to the State of Federal funds reimbursed for prefiminary engineering costs and payment of all other
expenses incurred as specified in this agreement, and

WHEREAS, this project has been designated as a full Federal oversight project, and

WHEREAS, the project is described as follows:

Design and construction of a 10-foét-wide, 3,300-foot-long trail which connects the
Tierra/Williamsburg Trail at 36" Street and San Mateo Drive to the Yankee Hill Trail at 34" Street and
Yankee Hill Road. The trail begins where the Tierra/Wiliamsburg Trail ends at San Mateo Drive and
proceeds west to 36" Strest and crosses the street to Cavett Elementary School. it will continue south
along the frontage of the school to the southemn portion of the school's property, where it will tum west
and proceed along the southern portion of school property to the western-most fence of the scheol
playground. The trail will then turn south through an out ot and cross O'Hantan Drive proceeding west
100 {eet and turning scuth fraveling through a Homeowner's Association out lot, crossing Grainger
Parkway and continuing south where the trail will end by completing the connection to the existing
Yankee Hill Trail.

WHEREAS, it is the desire of the LPA that the project shown on attached EXHIBIT ‘.‘A” be
constructed under the designation of Project No. ENH-55{172}, as evidenced by the Resolution of

the City Councif dated the day of , 2010, attached as

EXHIBIT "B" and made a part of this agreement.

NOW THEREFORE, in consideration of these facts, the parties agree as foliows:
SECTION 1. DEFINITIONS. For purposes of this agreement, the following definitions will
apply:

Fully Qualified means a person who has satisfactorily completed all applicable State
training courses and who has met the other requirements necessary 1o be included on the State
list of qualified Local Public Agency “Responsible Charge” (RC’s).

Full-Time Public Employee means a public employee who meets all the requirements
and is afforded all the benefits of full-time employees as that phrase is applied to other
employees of the employing entity. A person is not a full-time employee if that person provides
outside private consulting services, or is employed by any private entity, unless that person can
prove to the State in advance, that employee’s nen-public employment is i a field unrelated fo

any aspect of the project for which Federal-aid is sought.
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Public Employse means a person who is employed sclely by a county, a municipatlity, a
political subdivision, a Native American tribe, a school district, another entity that is either
designated by statute as pubiic or quasi-public, or entity inciuded on a list of entities determined
by the State and approved by the Federal Highway Administration {(FHWA), as fulfiliing public or
quasi-public functions.

Responsibie Charge means the public employee who is fully empowered by the LPA
and has actual day-to-day working knowledge and responsibility for all decisions related to all
aspects of the Federai-aid project from planning threugh construction project activities, including
all environmeﬁ‘.{a! commitments. The RC is the day-te-day project managsr, and the LPA’s
point-of-contact for the project. Responsible charge does not mean merely delegating the
various tasks; it means active day-to-day involvement in identifying options, working directly with
stakeholders, making decisicns, and actively monitoring project construction. H# is understocod
that RC may delegate or confract cerain technical tasks associated with the preject so long as
RC actively manages and represents the owner's interests in the delegated technical tasks.
SECTION 2. RESPONSIBLE CHARGE (RC)

A The LPA hereby designates Terry Genrich as the RC for this project.
8. Duties and Assurances of the LPA for this project.

1. The LPA has authorized and fully empowered the RC to be in day-to-day responsible
charge of the subject Federal-aid project; this does not mean merely supervising,
overseeing or delegating varicus tasks, it means active day-to-day involvement in the
project including identifying Issues, investigating options, warking directly with stakeholders,
and decision making.

2. The RC is a full-time employee of the LPA.

3. The RC is fully quatified and has successfully completed required fraining to serve as an
RC.

4. The LPA shal aliow the RC {o spend all time reasonabiy necesséry tc properly discharge
all duties associated with the project, including ensuring that all aspects of the project, from
pianning through post-construction activities, remain eligible for Federai-aid highway project
funding.

5. The LPA shall not assign other duties to the RC that would affect his or her ability to
properly carry out the duties set out in this agreament.

6. The LPA shall provide necessary office space, materials and administrative support for the

RC.
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7. The LPA shall fuily cooperate with, support and not unreasonably interfere with day-to-day
controi of the RC concerning the acts necessary for making the project eligible for Federal
funding.

8. The LPA shall take ail necessary aclions and make its best good faith efforts to compiy and
assist the RC in complying with all Federal and State requirements and policies applicable
to Federal-aid transportation pro;ecis, including, but not limited to, all applicable
requirements of 23 CFR 635.105.

8. The LPA agrees to {ake all necessary actions and make its best good faith efforts to ensurs
that the RC's work on the project would be deemed to meet the same standards that the
State must meet under 23 CFR 635.105.

10. The LPA shall comply with the conflict-of-interest requirements of 23 CFR 1.33.

11. If the designated RC becomes na longer assigned to the project during the d.esign phase,
the LPA shall, within one day or sooner if possible, notify verbally and in writing the State's
LPD Quality Management Engineer, the LPD Enhancement Project Coordinator; after such
notification the LPA shall replace the RC no later than thirty calendar days or sooner if
possible. If the designated RC becomes no longer assigned to the project in the letting or
consiruction phases, the LPA shail, within one day or sconer if possible, notify verbally and
in writing the State's LPD Quality Management Engineer, the LPD Enhancement Project
Ceordinator, and the State District Representative; after such notification, the LPA shal
replace the RC no later than ten calendar days or sooner if possible. During any of the
project phases, the State will require the LPA fo sign a supplemental agreement
designating the replacement RC.

12. The LPA agrees that it is ullimately responsible for complying with ali Federal and State
requirements and policies applicable to Federal-aid highway projects. This includes
meeting all post-construction environmental commitments. The LPA understands that
failure to meet any eligibility requi?ements for Federal funding may result in the loss of ali
Federal funding for the project. In the event that the acts or omissions of RC, the LPA or iis
agents or representatives result in a finding that a project is ineligible for Federal funding,
the LPA will be required to repay the State some or all previously paid Federal funds and
any cosis or expenses the State has incurred for the project, including but not fimited to,
those cosis for the RC.

C. The LPA understands that the following are the duties of the RC:
1. Serve as the L.LPA’s contact for issues or inquiries for Federal-aid projects assigned by the

LPA.
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10.

11.

12,

13.

14.

15,

16.

17.

18.

Ensure that all applicable Federal, State and local laws, regulations, policies and guidelines
are followed during the development and construction of the project.

Know and follow the Siate’'s LPA Guidelines Manual for Federai-Aid Projects.

Have active day-to-day involvement in identifying issues, investigating options, working
directly with stakeholders, and decision making.

Ensure that the project plans and specifications are sealed, signed and dated by a
professional licensed engineer in the State of Nebraska, and that estimates have been
prepared and the construction has been observed by a professional engineer licensed in
the State of Nebraska or a person under direct supervision of a professional engineez;
licensed in the State of Nebraska (reference Neb. Rev. Stat. §81-3445).

Competently manage and coordinate the project day-to-day operations, inciuding all project
refated decisions, on behalf of the LPA, which includes the LPA's governing body, staff and
any extended staff dedicated to the project such as consulting engineers.

Ensure that project documents are thoroughly checked, reviewed and have had quality
control measures applied, pricr to submitting to the State and/or FHWAL

Monitor the progress and schedule of the project and be responsible for ensuring that the
project is completed on fime in accordance with established milestone dates.

Notify and invite the State to all coordination meetings, environmental scoping meetings,
Ptan-In-Hand review, public meetings/hearings.

Keep the State informed of all project issues.

Arrange preconstruction conference.

Keep the State’s District Construction Representative informed of project start, and ending
dates and other scheduled construction milestones.

Prepare contracior change orders and supplemental agreements.

Properly serve as the LPA's representative, and 1o visit the project site during construction
frequen;cy commensurate with the magnitude and compiexity of the project.

Ensure that proper construction management processes have beén developed and
implemented for the project.

Serve as a steward of the public funds, i.e. ensure that the public gets what it is paying for.
Attend all required training including the annual workshop.

Fulfill continuing education requirements as specified in the State’s LPA Guidelines Manual

for Federal-aid projects.

SECTION 3. FEDERAL APPROVAL

The State agrees to present the project to the FHWA for its approval, if necessary.
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SECTION 4. OVERSIGHT

This project has been designated as a full Federal oversight.
SECTION 5. DOCUMENTATION AND RECORDS SECTION

The LPA shall maintain all correspondence files, books, documents, papers, fisld notes,
accounting records, quantity tickets, and other svidence pertaining to costs incurred and shall make
such materiaf available at its office at ail reasonable times during the contract period and for three years
from the dale of final payment under this agreement; such records te be available for inspection by the
State and the Federal Highway Administration or any authorized representatives of the Federal and
State government, and copies therecf shall be furnished by the LPA'if reguested.

SECTION 6. DRUG FREE WORKPLACE

The LPA shall have on file with the State an acceptable drug-free workplace policy.
SECTION 7. FEDERAL AID

The LPA understands that the sole duly of proper prosecution of the project in accordance with
the approved plans, belongs with the LPA, its RC and Contractors, and that failure io properly
presecute and construct the project in accordance with the approved plans may resuit in a loss of
Federai funding.

Because the LPA is to receive Federal Funds for any part of this project, the LPA shall perform
the services for all phases of work, including, but not limited to prefiminary engineering, environmental
studies, acquisition of Right-of-Way, construction and inciudes construction engineering, according to
Federat procedures and requirements. Although Federal Funds may be allocated to the project, all
phases or certain phases of work wili become ineligible for Federal Funds if Federal procedures and
requirements are not met.

Prior to beginning any phase of work on the proposed project, the LPA shail contact the State’s
LPD Enhancement Project Ceoordinator for direction and assistance to ensure that all project work will
be accomplished according to Federal procedures and requirements. It is the responsibility of the LPA
to verify with documented evidence that Federal funding authorization was obtained.

SECTION 8. FAIR EMPLOYMENT PRACTICES

If the |.PA performs any part of the work on this project itself, the LPA agrees to abide by the
provisions of the Nebraska Fair Employment Practices Act as provided by Neb. Rev. Stat. §48-1101,
through §48-1126 (Reissue 1988), and all regulations ralative to nondiscrimination in‘ federally assisted
programs of the Department of Transportation, Title 49 CFR, Parts 21 and 27 as set forth in the
Discrimination Clauses Section of this agreement. The reference to "Contractor” in this section means

the "LPA."
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SECTION 9. A-133 AUDIT

The funding for the project under this agreement includes pass-through federal maonies from the
FHWA. According to the Single Audit Act Amendments of 1896 and the implementing reguiations
contained in OMB Circular A-133, the A-133 Audit is required if the non-federal entity expends $500,00¢
or more in total federal awards in a fiscal year. Non-federal entity means étate and focal governments
and non-profil organizations.

The LPA shall have its finance officer or auditor review the situation to determing what the LPA
must do to comply with this federal mandate. If applicable, the expenditures related to the FHWA shouid
be shown in the Supplementary Sc%;edt:sle of Expenditures of the Federal Awards under U.S. Depariment
of Transporiation as a pass through Nebraska Department of Roads, Federal CFDA Number 20.205, if
an A-133 Audit is performed, the LPA shall send the audit report to the Nebraska Department of Roads,
Highway Audits Manager, P.O. Box 94758, Lincoln, NE 68509-4759.

SECTION 10. LPA GUIDELINES

The LPA agrees to foliow the LPA Guidelines Manual throughout ail phases of this project. In
the event that the LPA Guidelines Manual doesn't address clearly any part of the project work, the LPA
shall seek clarification from the State’s LPD Enhancement Project Coordinator.

SECTION 11. SURVEY, PLANS, SPECIFICATIONS, ESTIMATES

The LPA, with such assistance as may be required from the State, agrees {c perform or cause io
be performed a preliminary survey and all necessary plans, specifications and estimates for the
proposed work. The LPA agrees o acguire any or alf permits necessary to accomplish the project.
SECTION 12. SELECTION PROCESS

The parties agree that the preliminary engineering, which includes project design and plan
development, will be accomplished by the LPA or a consultant selected by the LPA according to the
"Chapter 4 - Consultant Selection” of the LPA Guidelines Manual.” The State agrees to review the
Request for Proposals prior to advertising.

The LPA shall submit the Consulta.nt agreement to the LPD Enhancement Project Caordinator‘ for
review and approval prior fo execution. Praliminary engineering is estimated fo be $56,932, and the
Stale agrees to pay the eligible invoice costs direcily to the LPA Consultant as per Section 14 of this
agreement.

It is understood by the parties that the State will rely on the professional performance and ability
of the LPA or their consultant. Any examination by the State, or any acceptance or use of the work
product of the [LPA or their consuitant will not be considered o be a full and comprehensive examination
and will not be considered an approval of the work product of the LPA or their consuitant which would

relieve the LPA from any liability or expense that would be connected with the LPA’s sole responsibility
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for the propriety and integrity of the professicnal work to be éccomplished by the LPA.
SECTION 13. COSTS

The total cost of the project which includes: preliminary engineering, final design, Right-of-Way,
nonbetterment utility relocation, construction énd construction engineering is currently estimated at
$480,700. The LPA’s share is to be 20 percent of all costs which is estimated to be $96,140. The
State agrees to use Enhancement funds for the project up to 2 maximum amount of $384,560, as
pricritized by the State’'s Enhancement Committee and approved by the Director - State Engineer. The
Parties recognize this is a preliminary estimate, and the final costs may be higher or lower. The finat
settlement‘betweeﬂ the State and the LPA will be made after fina! review and approval by the State’s
LPD Secondary Roads Engineer and after an audit if deemed necessary, has been performed to verify
costs. The LPA shall reimburse the State for any overpayments discovered by the Siate or its
authorized representative.

The LPA agress, that if reimbursement to the State is required on this project, the LPA shall
reimburse the State within thirty calendar days, after the State notifies the LPA of such required
reimbursement.

It is understood by the LPA that payment for the costs of this project, whether they be services,
engineering, Right-of-Way, utilities, material or otherwise, are the sole responsibility of the LPA where
Federat participation is not allowable or available. Therefore, where the Federal government refuses to
participate in the project or any portion thereof, the LPA is responsible for fult project payment with no
cost or expense o the State in such project or portion thereof. Should the project be abandoned before
completion, the LPA will pay ali costs incurred by the State prior to such abandonment.

Cosls incurred by the State with respect to the entire project will be part of the cost of the project
0 be paid out of LPA and Federal funds. Costs incurred by the State attributable to this project will not
include any administrative costs or expenses of administrative officials. The State may, at its discretion,
initiate progress invoices for costs incurred by the State during the progression of the project and the
LPA agrees to pay such invoices within thirty days of their receipt. The LPA'S share of the {otal project
cost shall be all costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Regulations System {48 CFR 31)
shail be applied to determine the allowability of costs incurred by the LPA under this agreerheﬂt.
SECTION 14. PAYMENT

The State will pay the contractor and consultant directly as follows.

A Al project contractor construction costs will be paid directly to the contractor by the

State. Progress invoices and final invoices shall be prepared by the LPA using Site
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Manager software and must be approved by the LPA Responsible Charge before
payment to the Contractor can be made by the State.

B. The LPA Responsibie Charge shall submit the LPA approved construction
engineering invoice and progress report to the State District Construction
Representative for approval of payment, with a copy to the State’s LPD Enhancement
Project Coordinator. The State District Construction Representative will forward the
invoice and progress repor{ to the State’s Planning and Project Development Division for
payment processing with a copy to the State’s LPD Enhancement Project Coordinator.
The State wili make payment directly to the consultant for the construction engineering.

C. The LPA Respensible Charge shall submit the LPA approved preliminary engineering
invoice and progress report {o the Siate’s LPD Enhancement Project Coordinater. The
LPD Enhancement Project Coordinatar will forward the approved prefiminary
engineering invoice and progress report to the State’s Planning and Project
Development Division for payment processing. The State will make payment directly to
the consultant for the preliminary engineering.

SECTION 15. PUBLICATIONS

The project must be designed according to the following current publications: Siate of Nebraska
Standard Specifications for Highway Construction; The American Association of State Highway and
Transportation Officials Guide for the Development of Bicycle Facilities; Designing Sidewalks and Trails
for Access Part I of II: Best Practices Design Guide; The Federal Manual an Uniform Traffic Contro}
Devices (MUTCD); and the State of Nebraska MUTCD Supplement. The project must be designed fo
conform to Americans with Disabilities Act {ADA) Accessibility Guidelines. Any deviations from the
above must be approved by the State prior to preparation of plans.
SECTION 16. ENVIRONMENTAL

The LPA shall be responsible to complete any federally required environmental actions,
commitments, and documents for this projed, and receive approved by the State and the FHWA prior
to proceeding with appraising property, acquiring any Right-of-Way, or final design for the preject.
SECTION 17. UTILITIES

Any utility rehabilitations or installations made within the Right-of-Way of this project after
exacution of this agreement must be in accordance with the provisions of Federal-Aid Highway Poticy
Guide, 23 CFR $45A, "Utility Relocations, Adjustments and Reimbursement”, Federal-Aid Policy Guide,
23 CFR 645B, "Accommodation of Utilities” issued by the U.S. Department of Transportation, Federal
Highway Administration, or a State approved Utility Accommedation Policy. In order to receive Federal-
Aid Funds for this improvement, the LPA agrees o adopt the current "Policy for Accommodating
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Utilities on State Highway Right-of-Way."

Al nonbetterment municipaily owned and operated utility rehabilitation costs within the
corporate limits of the LPA will become a project cost, but that outside the corporate limits, only the
nonbetterment portion of the rehabilitation costs of faciiities currently occupying private Right-of-Way
will be reimbursed. Further, there will be no Federal reimbursement for private or nonmunicipally
owned and operated utilities if they are located on public Righi-of-Way, however,; nonbetterment costs
of privately owned and operated utilities will be reimbursed if they exist on prvately owned
Right-of-Way and it is necessary fo rehabilitate the utilities due io this project. All such reimbursements
must be based on items and estimates submitted by the utility and approved by the LPA and State.
Should this project naecessitate the nonbetterment rehabilitation of any municipally or privately owned
and operated utiliies, the parties agree to enter into a Supplemental Agreement to provide for the
nonbstterment utiiity rehabilitation and the reimbursement to the LPA for the Federal share of the costs
of the nonbetierment utility rehabilitation. The parties agree that should any nonbetterment utility
rehabilitation be accomplished before State execution of a Supplement fo this Agreement, the
rehabilitation work will be at the sole expense of the LPA.

Should any utilities include work which is eligible for reimbursement, the LPA shall pay the utility
and bill the State for the Federal share. The Siate, subject to a final audit of the utility costs, will
reimburse the LPA for the approved eligible Federal share of the costs.

SECTION 18. RIGHT-OF-WAY

If Federal participation is requested in Right-of-Way appraisal or acquisition, the State on behalf
of the LPA, wili review appraisals and negetiations for any additional Right-of-Way. The LPA shall be
responsible for any eminent domain proceedings required for acguisition of the necessary property.
The appropriate procedures as outlined in the current Nebraska Right-of-Way Manual approved by the
FHWA shall be followed. Regardiess of whether or not Federal funds are requestad for the .
Right-of-Way, the LPA agrees to contact the State prior to beginning any Right-of-Way activity in order
that the Siale méy advise the LPA of the required Right-of-Way functions and procedures. ltis
understood that any Right-of-Way services fﬁrnished by the State shall be considered as a part of the
cost of the project and the State's expenses therein shall be included as costs of the project as
specified in this agreement.

SECTION 19. DONATED RIGHT-OF-WAY

The LPA shall certify that any Right-of-Way for this improvement not donated in compliance with
FHWA guidelines will be acguired in accordance with the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1870 as amended, 48 CFR 24, and the NDOR Right-of-Way

Manual as approved by FHWA.
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SECTION 20. CLEAR RIGHT-OF-WAY

The LPA agrees, at nc cost to the project, to clear the present Right-of-Way on this project of ali
advertising signs. The LPA alsc agrees, at no cost io the project, to clear any other privately owned
facitity or thiﬂg that may interfere with the construction, maintenance and operation of the improvement
planned in this project, and to keep the old and new Right-of-Way free of future encroachments, except
those authorized by permit.

SECTION 21. CORNERS

The LPA agrees to locate and reference or have located and referenced all section corners,
guarter section corners and sub-division lof corners required for r;onstruction of the proposed project in
accordance with Neb.Rev.Stat. §39-1708 et. seq., R.R.S. 1943 as amended.

SECTION 22. ACQUISITION AND RELOCATION

The Federai law governing acquisition and relocation on federally assisted projects is Public
Law 91-6846, the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1370 as
amended, commonly called the Uniform Act. The LPA agrees to comply with the Uniform Act, the
State’s Right-of-Way Acquisition Guide for LPA’s and the State’s Right-of-Way Manual.

The Uniform Act applies whenever Federal dollars are used in any phase of a project, such as
planning, environmental assessment, Righi-of-Way, or consiruction. The Uniform Act must be
followed even if there is NO federal funding in the Right-of-Way phase. The Staie's Relocation
Assistance Act, Neb.Rev.Stat. §76-1238, applies on ail projects.

The LPA agrees to contact the State prior to beginning any Right-of-Way activity in order that
the State may advise the LPA of the required Right-of-Way functions and procedures. The LPA agrees
to present a Right-of-Way Certificate to the State that certifies the LPA has complied with the Uniform
Act requirements and that the project is ready for construction. The State cannet grant the LPA
authorization o proceed with the constructién phase of the project if the documentation submitted by
the LPA does not support the Right-of-Way Cerlificate.

SECTION 23. LETTING

The State agrees to receive and review all plans, specifications, estimatss, surveys, etc. of the
LPA to ensure they conform to Federal Standards. The Siate alsc agrees to adveriise, conduct a lelting
and receive bids for the project. Prior to advertising the project for bids, the LPA shall submit a
Right-of-Way Certificate and final plans package which must include 100 percent plans, specifications,
summary of quantity sheets, engineer estimate, status of utilities, environmental permits, contract bidding
documents, etc. to the State’s LPA Enhancement Project Coordinator. The State will review the
submitted items and proceed with adveriising the project for bids. The State will advertise, conduct a
letting and receive bids for the project. The selection of low bidders, and awarding of a contract must be
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concurred in and signed by the LPA prior to Siate awarding the project to a Contracter or Contraciors.
SECTION 24 CONSTRUCTION ENGINEERING

The parties agree that the construction engineering, an expense eligible for matching Federal
funds, which includes construction staking, inspection and field testing, wili be accomplished by LPA
forces or a consuitant selected by the LPA with State assistance and review.

The LPA agrees, if a Consultant is to be sefected, that the method of selection and the resulting
agrsement between the Consultant and the LPA shall conform to the State's standard practices and will
be subject to State review and concurrence prior to agreement execution between the LPA and the
Consultant. Any CE work performéd prior to Federal authorization and receipt of a NTP will not be
eligible for Federal funding.

The inspection, sampling and testing of ali materials must be done in accordance with the
surrent State of Nebraska Standard Specifications for Highway Construction, the State Materiais
Sampling Guide, Quality Assurance Program for Construction, and the State Standard Methods of
Tests (www.tfransportation.nebraska.gov) or applicable AASHTO or ASTM procedures. The LPA shail
provide adequate quality control, construction administration on the project and will be responsible for
the sampiing and delivery of project materials for testing to a qualified laboratory. In alf cases, the State
will provide a State District Construction Representative on a part-time basis, who will inspect the
project, perform quality assurance, and ensure that the LPA is in comphiance with the contract, plans,
specifications, séope of work, regulations, statutes, etc., in order that Federal Funds may be expended
on the project. Upon project completion, the LPA shall complete and sign a State DR Form 299,
“Notification of Project Completion and Materials Certification” and provide it to the State District
Construction Representative for further action.

The LPA by signing DR Form 299 certifies that ali sampling and test results of materials used on
the project, manufacturer's ceriificates of compliance and manufacturer's certified test reports meet
contract requirements and are on file with the LPA and the LPA shall make them available for
inspection to the State and the FHWA or their authorized representatives when requested in wrétiné o
do so.

The State District Construction Representative assigned to the project will conduct a finat review
of the proiect and will determine if the project is acceptable. If the State District Construction
Representative determines the project is acceptable, the State District Construction Representative will
sigh the DR Form 2089 and send it io the State District Enginser for signature. The State Bistrict
Engineer will forward the form to the State’s Local Projects Engineer for signing and final closeout and
payment, with a copy to the LPD Enhancement Project Coordinator. If the State District Construction

Representative determines the project is not acceptable, the State District Construction Representative
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will notify the City's RC and the LPD Enhancement Project Coordinator in writing of what needs to be
done to bring the project into compliance for acceptability before the State District Construction
Representative will sign the DR Form 299 and recommend the project for closeout. The LPA shalt
contact the State's District Engineer for State District Construction Representative assignment. itis
understood that any construction engineering services furnished by the State will be part of the cost of
the project and the State’s expenses will be included as costs of the project, as specified in this
agreement.
SECTION 25 ASSESSMENTS

'-E'he LPA may not levy a special assessment against only adjacent properties; however, an LPA
may levy an assessment {0 recapture funds expended for a public improvement, provided the
assessment is levied against all properties in the taxation area or in the district being improved. Any
misuse of assessments could jeopardize the federal reimbursement for the entire project.
SECTION 28, PROJECT CHANGES TO LPA ROUTES

Changes io the project made by the LPA which affect the function or operation of the trail made
either during construction or after the project is completed, will require prior approval of the State.
Requests for changes during profect construction must be made 1o the State Representative through the
State LPD Enhancement Project Coordinator.

tUpon project completion and final inspection, the LPA shall send one set of "As-Built" plans to the
State’s LPD Enhancement Project Coordinator.
SECTION 27. TRAFFIC CONTROL

Traffic control during project construction shali conform with the Manual on Uniform Traffic Control
Devicas.

Before final acceptance of the project by the State, all signing and marking will be in conformance
with the Manual on Uniform Traffic Control Devices. The edition of the manual which is current at the
time of final acceptance shall be used.

SECTION 28. PROJECT COMPLETION
Upon project complation, the LPA shall maintain the project at its own expense, and agrees to make
provisions each year for the maintenance costs involved in properly maintaining this
facility. The LPA shall aiso be responsible for any environmental commitments and monitoring after the
constuction of the project. The LPA will refease and hold harmless the State and FHWA from any suits
brought against the State arising out of the LPA’s construction and maintenance.
SECTION 28. FINAL APPROVAL

itis mutually agreed that final approval of the project will be made by the State and that final
settlement cannot be made between the LPA and the State until the project has been approved by the
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State.
SECTION 30. RECOGNITION

The LPA agrees o acknowledge federal and state funding with proper signage such as
recognition plagues on buildings or markers on trails. The funding acknowledgement shall state, “This
projest made possible through funds provided by the Nebraska Department of Roads Enhancement
Program and the Faderal Highway Administration.” The LPA shall incorporate this statement into all
prass releases, web sites and printed information abouti the project.

SECTION 31. DISADVANTAGED BUSINESS ENTERPRISES
A. Policy.

The LPA agrees to ensure ihat disadvantaged business enterprises as defined in 49 CFR Part
23 shall have the maximum oppertunity to pariicipaie in the performance of contracts and
subcontracts financed in whole or in part with Federal funds under this agreement. Consequently, the
disadvantaged business requirements of 49 CFR Part 23 are hereby made a part of and incorporated
by this reference into this agreement.

B. Disadvantaged Business Enterprises Obligation

The LPA and State agree to ensure that disadvantaged business enterprises as defined in 48
CFR Part 23 have the maximum opportunily to participate in the peﬁormance of confracts and
subcontracts financed in whote or in part with Federal funds provided under this agreement. In this
regard, the LPA shall take all necessary and reasonable steps in accordance with 48 CFR Part 23 teo
ensurg that
disadvantaged business enterprises have the maximum cpportunity to compete for and perform
contracts. The LPA shall not discriminate on the basis of race, color, nationat origin, or sex in the award
and performance of FHWA assisied contracts.

The LPA, acting as a sub-recipient of Federal-aid funds on this project agrees to adopt the
disadvantaged business enterprise program of the State for the Federal-aid contracts the LPA enters inte
on this project.

Failure of the LPA to carry oui the reguiremenis set for’th above will constitute breach of contract
and, after the notification of the FHWA, may result in termination of the agreement or contract by the
State or such remedy as the State deems appropriate.

SECTION 32. NONDISCRIMINATION CLAUSES.

During the performance of this contract, the contractor, for itself, its assignees and successors in
interest {hereinafier referred to as the "contractor”) agrees as foliows:

(A) Compiiance with Regulations: The contractor wilt comply with the Regulations of the

Department of Transportation retative to nondiscrimination in federally assisted programs of the
Project No. ENH-55(172) -15-

Controt No. 13079
Lincoln Cavett Connector Trail



exempt by the Regulations, order, or instructions issued pursuant thereto. The coniractor will
take such action with respect to any subconfract or procurement as the State Highway
Department or the Federal Highway Administration may direct as a means of enforcing such
provisions including sanctions for noncompliance: Provided, however, that, in the event a
contractof becomes involved in, ar is threatened with, litigation with a subcontractor or supplier
as a result of suéh direction, the contractor may request the State to enter into such litigation to
protect the interests of the State, and in addition, the contractor may reguest the United States
0 enter inte such liigation to protect the interests of the United States.
SECTION 33. ENTIRE AGREEMENT
This agreement contains the entire agreement of the LPA and State. No representstions were
made or relied upon by the LPA and State other than those expressly set forth herein, No agent,
employee or other representative of the LPA and State is empowered to alter any of the terms in this

agreement unless done in writing and signed by an authorized officer of the LPA and State.
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IN WITNESS WHERECF, the parties hereto have caused these presents to be executed by

their proper officials thereunto duly authorized as of the dates below indicated.

EXECUTED by the Cily this day of . 2010.
WITNESS: CITY OF LINCOLN
Mayar
EXECUTED by the State this day of , 2010,
STATE OF NEBRASKA
DEPARTMENT OF ROADS

Jim Witkinson, P.E.

Local Projects Division Engineer

RECOMMENDED:
Richard Ruby, P.E.

,72 @/émjrd r%/

D'|s rict 1 Engsn
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